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CITIZENS TELECOMMUNICAHb~s COMPAN¥
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To the Secretary of Stace of the State of Tennessee: =:\~( \.1:.1 t~·" I

Pursuant to the provisions of Section 48-25-103 of the Tennessee Business Corporation
Act. the undersigned corporation hereby applies for a certificate of authority to transact business
in the State of Tennessee, and for that purpose sets forth:

1. The name of the corporation is:

CITIZENS TELECOMMUNICATIONS COMPANY

If different, the name under which the certificate of authority is to be obtained is:
n/a

2. The state or country under whose law it is incorporated is: Delaware

3. The date of its incorporation is: July 1. 1993 and the period of its duration, if other than
perpetual is:

4. The complete street address (including zip code) of its principal office is: Administrative
Offices) High Ridge Park, Stamford, CT 06095.

5. The complete street address (including the county and the zip code) of its registered
office in this state is: c/o The Prentice-Hall Corporation 500 Tallan Building, Two Union
Square. Chattanooga, Tennessee 37402-2571, Hamilton County.

The name of its registered agent at that office is:

The Prentice-Hall Corporation System. Inc.

6. The names and cOIl)plete business addresses (including zip code) of its current officers
are:

L.Tow
Chairman, C.B.O., C.F.O.
High Ridge Park
Stamford, CT 06095

R. L, O'Brien
Vice President
High Ridge Park
Stamford, CT 0609S

D. A. Ferguson D. K. Roberton '
President, C.O.O. Vice President
High Ridge Park High Ridge Park
Stamford, CT 0609S Stamford, CT 06095

J. M. Love Charles J. Weiss
Vice President Secretary
High Ridge Park High Ridge Park
Stamford, CT 06095 Stamford, CT 06095
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The names and complete business addresses (including z4> code) of its current board of
directors are: 199~ nPR I8 f.1~~ 9: tl r

Norman I. Botwinik
High Ridge Park
Stamford, CT~

Andrew N. Heine
High Ridge Park
Stamford. CT 06095

Robert D. Siff
High Ridge Park
Stamford, CT 06095

Claire Tow
High Ridge Park
Stamford, CT 06095

r I· ,

Aaron I. Fleisc1un@n,'··dkn....':..v.J..TaJeiiis~.,:
" ~ •v~-r\ rA Jt'l"'-::rl,. .

High Ridge Park High Ridge Park
Stamford, CT 06095 Stamford. CT 06095

Elwood A. Ricldess John L. Schroeder
High Ridge Park High Ridge Park
Stamford, CT 06095 Stamford. CT 06095

Robert A. Stanger Edwin Tornberg
High Ridge Park High Ridge Park
Stamford, CT 06095 Stamford, CT 06095

Leonard Tow
High Ridge Park
Stamford, CT 06095

8. The cOtporation is a corporation for profit.

9. If the docwnent is not to be effective upon fuing by the Secretary of State, the delayed
effective date/time is: nla
(effective date may not be later than the 90th day after this document is filed)

ClTIZENS TELECOM1v.ruNICATIONS COMPANY

Date: April/~ 1994
retary

C3047..QS4189



Citizens Communications Company

Communications Sector Subsidiaries

CitIzens Communlootlons Company
(Delawa...)

Confonnca-C;ll US/\, LLC
(Delaware>

FRlIl1Ier Dlrec:tory Ss>icoo Company, LLC
(Dd-orel

FronUs- ComnLl1lc1f.iona
or Indi.m UC

(Indlonol

FrorticrCcmmll'licaf.k:l1.t1
seneca-Golf1an, Inc.

(N"'Voril

Frontier Ctmmll1te:-lfona t1
Roc:mi~er, Inc.

(Del_are)

Citizens lAIB1ie. RlnI Coq>Iny. Inc.
(Del-ore)

CttlZeI1STdec:onmun'icltJons Company
or Idaho

(Delaworej

CHlzens Telecornmuni::.tio,. Cornp.1rry
orNIIWda
(Nevada)

Citizens Tefec:cnmUnlca(iCd Company
of the YJhIteMamtJlns.lnc.

(Delaware)

PhoneTmnds, Inc.
(N"'Vorl<j

Ogden T"ephoneCompany
(N... Vorl<j

Nowja CommuriCll1lons
Company. Inc.
(N"'Me>aco)

Frontier Cormn.l11c81.10RS
ofThantooMl LLC

(Indian.,

FrtlIllier CommUnIcatlom
orAusablo Vaney, Inc.

(N"'Vortl)

Citizens Telecomnll1icatlons Comp8nY
ofCalironialnc.

(Clllifomia)

Ct(.IZ1S\11 Telecorrrnll1la1tlo"C~
ofNebraIJcI:
(001....)

ChizensT"KOrnnunicZlonc Company
of the Odden State

(C""romia)

ClUzens Telecanwnll1k:MioRSComp~
or West \4rginia
(WellVItgInio)

Rhinelonder T"epha1e LLC
(W"lXXlsl~

CKIzene />EWCOM company
(0.1_)

FRriierTelephoneafRocheIter, Inc.
(N"'Vo"'l

RhlnSanderTdecom'nunic:aticns. LLC
(WIlC01lsi~

CJ1jzens TellKOf1'I1'Kricatlons Con'1Jany
dMontilna;
(0.......)

Citizens Telecommlrica1lans Cornp8nY
ofOregon
(Del...arej

CIUzmsTelecomn.....ications~
oIUl""

(Del....,.)

Fn:n~.rCcmml.l'llcatfons or Amer1Ga, Inc.
(Del..."",)

Frtdier CcmmlriQtions 01 NNYOrk, Inc.
(N"'Vorl<j

RlbllJceCellulw
RSAiLO. me.
(Wi"""s1~

FronDer CorrmunicallOOS
c:AMiAiasfppUC

(Mlal""ppI)

FrontlerConm~lons

of Sylw.n lake, Inc.
(N"'Vortl)

NCC Sy3(.ma, Inc.
IT....)

E1cdJfc Ul#WlMl NY. LLC
(DeI0w0re)

ClllzSlS Mohaw Cellul..Co~
(Ool_roi

CitlzCf1s Telecomnll1lC11CiDIWCO~
ofllllnoe.
QlDnds)

cm..... T..ecommurical..... Campa",
of NewYortc"Inc..

(N"'V""'l

Citizens Tetecomnunlcatlona Company
ofTUdOOlI1e
(""'Worm»
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Citizens Communications Company

Communications Sector Subsidiaries

Citizens COlTllTlunlcatlons COlTlpany
(Delavva....)

Frontier Subsidiary Telco L.L.C
(Delaware)

Frontier Communcations
or Mchlgan. Inc.

(Michigan)

FronU..- Communications
or Iowa. Inc.

('OW'oo)

Frontier Communications
or DePue. Inc.

(illinois)

Frontier Communications
of Orien. Inc.

(Ilinols)

Frontier Communicationa
or Viroqua LLC

(Wisconsin)

Frontier Communications ­
St. Croix LLC
(Wiaconsln)

Frontter-Cabl.-or-Wlsconeln. LLC
(WlcsoonlSln)

Frontier CommunJc:atlons
of lliinola, Inc.

(lIIinel.)

Frontier CommunicatIons
or the Scuth, LLC

(Alabama)

Frontier Communications
or r\I1t. PulaskI. Inc.

(Illinois)

Frontier Communications
of Lamar County, LLC

(Ala.bama)

Frontier Communications ­
Schuyler, Inc.

(Illinois)

FrontJer Communications of
Canton, LLC

(Pennsylvania)

Frontier Infoservlcee Inc.
(Delaware)

Frontier Communleatiorw
or Georgia LLC

(Georgia)

Frontier Communications
or Breezewood. LLC

(PennlSylvanla)

Frontier CommunleatJons
or Mondovi LLC

(W1&consin)

Frontier Communications
or Lakewood. LLC

(Pennsylvania)

Frontier Communications
of Pennsylvania, LLC

(Penneylvanla)

Frontier Communication...
prairie. Inc:.

(Illinois)

Frontier Communlcatlns
of VV'lsconein LLC

(Wleconsin)

Frontier Communications
of Mnnes.ota. Inc.

(Minnesota)

Frontiw Communlcatlons
of Alabama. LLC

(Alabama)

Frontier CommunJcatlons
at O~ayoRiver. LLC

(Pennl5ylvanl.)

Frontier CommunJcatlons
of Lakeside, Inc.

(illinois)

Frontier Communications
of FalnnoLrlt LLC

(Georgia)

Frontier Communications ­
Midland, Inc.

(1IIInoh.)

3/8/2007 2



Citizens Communications Company

Communications Sector Subsidiaries

ICitIzens Communications Company
(Delaware)

I
Citizens NEWTEL LLC

I ICommonwealth Telephone I
(Delaware) Enterprises. Inc.

(Pennsyh,anla)

CIU~on.T......... $oM",". Compony LL,C'II CIUzDn$ Dlr-=tory 8eNloec

rH CTED"~Holdings Inc.
(De'."...r.) Com~LLC (DeI.ware)

(o.,a\IWrw)

ClUnn. Telooo..."",,""'''''''" "-"" II CommOl1ll'l'Oalth TalaphaIW

~
CTE s.rvt:c:es. Inc.

d T.,.,...,. L.L.C. PJlanagenHlnl s-f"VIee3. Inc,. (p.,nllYlvanr.)
(0.'.....-.) (P.nnaylvanla)

CllIzon. T..ecoonnu....."""" C__.... II T.M.H.• Inc.

~
GTE Hddlnga. Inc.

of MllY1e..". LLC (c.'......re) (P.-maylvanJa)
(Oal.-re)

CltIzon. Teleoonwnun""'U"", "-"" I
or the VoIlMt.. State LLC 4eon.nonw...u. Conwnu_on, ,(Oelav-,.) LLC

(Del..".,..)

Ge-Don Partnership I

I
ConvnofYiftllalth Talephon.

~
C_

(Pennsylvania)

CTETeI-=om.
LLC

(Penrwytvanl-l

CTSI.LLC
(Penn5YIvanla)

Citizens Communications Company and
Frontier CommunicaUons ofAmerica, Inc.

(Delaware)

Moll...... Cellular
Umlted PllItnershlp

(Oel_>
33.333%
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Citizens Communications Company

Public Service Subsidiaries

Cffizens Communications CompalT)'

(Delaware)

CitizensLooigana~ Can~y CitizensPen.~ COO1IJa1r1 LLC
(~) (~-)

~8n007 4



'I

Citizens Communications Company

Management Entities and Limited Partnerships

Citizens Communications Company
(Delaware)

Citizens Capital Ventlfes Corp. ,...1 cu Capital LLC
(Delaware) (Delaware)

Citizens SERP Jldministration Company ,...1 Frontier TedlSeIV, Inc.
(Delaware) (Delaware)

Citizens Utilities Capital LP. ,...
(Delaware)

3/8/2007 5



STATE OF TENNESSEE
OFFICE OF THE

ATTORNEY GENERAL
425 FIFTH AVENUE NORTH

NASHVILLE, TENNESSEE 37243

March 19,2001

Opinion No. 01-036

Preemption ofTenn. Code Ann. § 65-4-201 (c) an.dfor «I) by 47 U,S.C. § 253

QUESTION

Are the provisions ofTenn. Code Ann. § 65-4-201(c) and (d) lawful and enforceable in view of
47 U.S.C. § 253?

OPINION

It is the opinion ofthis Office that the provisions ofTenn. Code Ann. § 65-4-201(c) are lawful and
enforceable. TheFederalCommunications Commissionhas preemptedenforcementofthe provisions of
Tenn. Code Ann. § 65-4-201(d) pursuant to the authority granted to it under 47 U.S.C. § 253(d).
Accordingly, Tenn. Code Ann. § 65-4-201(d) is not enforceable.

ANALYSIS

Youhave requested this Office to analyze whether the provisions of47U.S.C. §253, enacted as
partofthe Telecommunications Act of 1996, preempt the provisions ofTenn. Code Ann. § 65-4-201(c)
& (d), enacted.as part ofChapter408 ofthe TennesseePublic Acts of 1995. Both ofthese acts embody
similar goals offostering competition among telecommunications providers and loosening the previous
regulatory regime.

The Tennessee courts have already decided that 47 U.S.C. §,253 does not implicitly preempt
Tenn. Code Ann. § 65-4-201. See Bel/South Telecommunications, Inc. v. Greer, 972 S.W.2d 663
(Tenn. Ct. App. I997)(application for permission to appeal denied June 15, 1998). Congress, however,
has expressly granted the Federal Communications Commission (the "FCC") the power, under 47 U.S.C.
§ 253(d), to preempt the provisions ofany state telecommunications act, such as Tenn. Code Ann.
§ 65-4-201, if the state act violates 47 U.S.C. §§ 253(a) or (b). The exercise by the FCC ofits power
to preempt portions of state telecommunications acts under 47 U.S.C. § 253(d) has been expressly
approved by the Court ofAppeals for the Tenth Circuit. See RT Communications, Inc. v.' FCC, 201
FJd 1264 (10th Cir. 20(0).
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The FCC has exercised its authority under 47 U.S.C. § 253(d) to preempt enforcement ofTenn.
Code Ann. § 65-4-201(d).I The FCC preempted this portion ofthe Tennessee act in a memorandum
opinion and order adopted May 14, 1999, inIn re AVR, L.P. d/b/a Hyperion ofTennessee, 14 FCC Red
11064 (1999) (the "HyperionPreemption Order"). On January 3, 2001, the FCC affirmed this order in
response to a petition for stay and rehearing by the Tennessee RegUlatory Authority (the "TRA"). After
consultationwiththisOffice, the TRAdetennined that itwill notchallengetheHyperionPreemptionOrder
through an appeal to the Sixth CircuitCourt ofAppeals. Therefore, Tenn. Code Ann. § 65-4-201(d) has
been authoritatively preempted by the FCC and is unenforceable. Because the FCC has not preempted
enforcement of Tenn. Code Ann. § 65-4-201(c), this portion of the Tennessee act is valid and
enforceab1e.2

CONCURRENT FEDERAL AND STATE JURISDICTION.

The decision that the Telecommunications Actof1996 does not implicitly preempt the provisions
ofChapter 408 ofthe Tennessee Public Acts of1995, codified, inpart, in Tenn. Code Ann. § 65-4-201,
was announced by the Court ofAppeals, Middle Section, inBel/South v. Greer, id. at 669-72. We find
the analysis ofthe court in this decision compelling and persuasive andhave found no authority that limits
or alters this decision since itwas rendered. Absenta showing ofactual conflictbetween the federal and
state law, the state and federal governments exercise concurrent jurisdiction over the regulation of
telecommunications. Moreover, the federal and Tennessee acts are similar in their goals offurthering
competition in the telecommunications field.

The structure of47 U.S.C. §253 expresslypermits state regulation oftelecommunications and
provides ameans forreso1ution ofany conflictbetween state law and the federal act. 47 U.S.C. § 253(b)
states:

I Tenn. Code Ann. § 65-4-201(d) provides:

(d) Subsection (c) is not applicable to areas served by an incumbent local exchange telephone company
with fewer than 100,000 total access lines in this state unless such company voluntarily enters into an
interconnection agreement with a competing telecommunications service provider or unless such '
incumbent local exchange telephone company applies for a certificate to provide telecommunications
services in an area outside its service area existing on June 6, 1995.

2 Tenn Code Ann. § 65-4-201 (c) provides:

(c) After notice to the incumbent local exchange telephone company and other interested parties and foHowing
a hearing, the authority shall grant a certificate of convenierice and necessity to a competing
telecommunications service provider if after examining the evidence presented, the authority finds:
(I) The applicant has demonstrated that it will adhere to all applicable authority policies, rules and orders; and
(2) The applicant possesses sufficient managerial, financial and technical abilities to provide the applied for
services. '
An authority order, including appropriate findings of fact and conclusions of law, denying or approving, with
or without modification, an application for certification of a competing telecommunications service provider
shall be entered no more than sixty (60) days from the filing of the application.
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(b) Nothing in this section shall affect the ability of a State to impose, on a
competitively neutral basis and consistent with section 254 of this title, '
requirements necessary to preserve and advance universal service, protect the
public safety and welfare, ensure the continued quality oftelecommunication
services, and safeguard the rights ofconsumers. [emphasis added]

These provisions of§253(b) clearly contemplate that state laws, such as Tenn. Code Ann. § 65-4-201,
shall co-existwiththe Telecommunications Actof1996 and operate to regulate telecommunications in a
manner not inconsistent with federal law.

FCC POWER TO PREEMPT PROVISIONS OF STATE TELECOMMUNICATIONS ACTS.

Ifany provisions ofstate law are inconsistentwith or violate subsections (a) or (b) of47 U.S.c.
§253, §253(d) expressly authorizes the FCC to preempt the enforcementofsuchprovisions ofstate law.
47 U.S.c. § 253(d) states:

(d) Preemption. If, after notice and an opportunity for public comment, the
Commission detennines thataStateorlocalgovernmenthaspennittedorimposed
any statute, regulation, or legal requirement that violates subsection (a) or (b) of
this section, the Commission shall preempt the enforcement of such statute,
regulation, or legal requirement to the extentnecessary to correct such violationor
inconsistency.

Tenn. Code Ann. §65-4-20l(d) was challenged in this regardbecauseitprotects from competition
incumbent telephone carriers with fewer than 100,000 total access lines in the state, unless such a carrier
voluntarilyenters into competitionoutsideits service area. On May 14, 1999, the FCC adopted its order.
The FCC detennined that because §201(d) "favors incumbent LECs with fewer than 100,000 access lines
bypreserving theirmonopoly status, it raises an insunnountable barrieragainstpotential new entrants in
their service areas·and therefore is not competitively neutral." Hyperion Preemption Order, at 9. As a
result, the FCC found that Tenn. Code Ann. § 65-4-201(d) is in conflict with 47 U.S.c. § 253(a) and does
not qualify for the exemptionprovided in47 U.S.C. §253(b) and, accordingly, ordered that enforcement
of Tenn. Code Ann. § 65-4-201(d) is preempted. In response to a petition by the TRA for
reconsideration and stay ofthe Hyperion Preemption Order, the FCC affinned its Order on January 3,
2001.

The Hyperion Preemption Order is consistent with two other orders by the FCC that preempt
provisions ofstate telecommunications acts inTexas and Wyonring that are similar to Tenn. Code Ann.§
65-4-201(d). See Public Utility Commission ofTexas, Memorandum Opinion and Order, 13 FCC Red
3460 (1997) (the "Texas Preemption Order"); Silver Star Telephone Company, Inc. Petition for
Preemption and Declaratory Ruling, Memorandum Opinion and Order, 12 FCC Rcd 15639 (1997)
(the "WyomingPreempti,Qn:Ord.er"). Boththe Texas PreemptionOrder and the Wyoming Preemption
Orderw~ clecidedoh siIrli:Ilw,grounds as the Hyperion Preemption Order. All three orders hold that state
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statutoryprovisions thatprohibit competition in rural areas arenot "competitivelyneutral" and therefore
conflict with the provisions of47 U.S.C. § 253(a) and (b). .

The Wyoming public service commission filed a challenge to the Wyoming Preemption Order in
the Court ofAppeals for the TenthCircuit on the grounds that the controversybefore the FCC hadbecome
moot prior to the rendering of the order. On January 13,2000, the Court denied the challenge to the
Wyoming Preemption Order. RT Communications, Inc. v. FCC, 201 F.3d 1264 (10th Cir. 2000).
While the Tenth Circuit's decision in this case is not controlling legal precedent in the SixthCircuit, this
decisiondoes address the preemptionby the FCC oftelecommunications actprovisions in Wyoming that
are quite similar to Tenn. Code Ann. § 65-4-201 (d). The court stated that it must defer to the FCC's
interpretationoftheterm "competitivelyneutral" because thetenn is ambiguous andnowhere definedinthe
United States Code:

When the statute is silent or ambiguous, however, deference is due to the agency's
intexpretation, so long as it is reasonable and not otherwise arbitrary, capricious :
or contrary to the statute. Since the FCC's order in this case involved the
intexpretation ofthe ambiguous phrase "competitively neutral", we review with .
deference.

ld. at 1268 (citations omitted). The Tenth Circuit expressly upheld the FCC's finding that the Wyoming
law was not "competitivelyneutral" and, therefore, was not permissible under 47 U.S.C. §253(b) and,
accordingly, could be lawfully preempted by the FCC under 47 U.S.C. § 253(d).

After consultation with this Office, the TRA decided not to file an appeal from the Hyperion
Preemption Order with the CourtofAppeals for the Sixth Circuit. Because the order is now final, the
FCC's preemption ofTenn. Code Ann. § 67-4-201(d) is authoritative and binding.

In conclusion, this Office finds that the FCC has expressly preempted enforcement ofTenn. Code
Ann. § 65-4-201(d) pursuant to authority granted thereto under47 U.S.C. § 253(d). Accordingly, this
Office is ofthe opinion thatTenn. CodeAnn. § 65-4-201(d) is no longervalid or enforceable. Inaddition,
this Office finds that, because Tenn. Code Ann. § 67-4-201(c) has not beenpreempted by the FCC and
is not in conflict with federal law, Tenn. Code Ann. § 67-4-201(c) is valid and enforceable.

PAUL G. SUMMERS
Attorney General and Reporter

MICHAEL E. MOORE
Solicitor General
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Requested by:

The Honorable Bobby G. Wood
State Representative
104 War Memorial Building
Nashville, Tennessee 37243

The Honorable David Fowler
State Senator
304 War Memorial Building
Nashville, Tennessee 37243

WINSTON B. SITTON
Assistant Attorney General
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BEFORE THE TENNESSEE REGULATORY AUTHORITY

NASHVILLE, TENNESSEE

December 20, 2007

IN RE: )
)

PETITION OF FRONTIER COMMUNICATIONS OF )
AMERICA INC. TO AMEND ITS CERTIFICATE OF )
CONVENIENCE AND NECESSITY )

)

DOCKET NO.
07-00155

ORDER DECLINING TO HOLD CASE IN ABEYANCE
SUBJECT TO CONDITION PRECEDENT

This matter came before the Hearing Officer upon the filing of The: Intervening

Cooperatives'/ Motion to Hold Case in Abeyance ("Abeyance Motion") with the Tennessee

Regulatory Authority (the "Authority" or "TRA") on December 3,2007. On December 5,2007,

Frontier Communications of America, Inc. ("Frontier") filed its Response in Opposition to the

Motion to Hold Case in Abeyance Filed by the Intervenors ("Response to Abeyanc,e Motion ").

At the Status Conference held on December 5, 2007, all parties presented onu argument

,concerning ,the merits, of the Abeyance Motion, following completion of whic~ the Hearing

Officer took the matter under advisement. This Order sets forth the Hearing Officer's findings of

fact and conclusion~ of law reg~ding the Abeyance Motion.

BACKGROUND
. - .

On June 27, 1996, an Order was entered by the Tennessee Public Service Commission

("TPSC") in Docket No. 96-00779 approving the Initial Order of an Administrative Judge and

, The following telephone cooPl;lrative$ are col1ect~vely referred to herein as the "Intervening Cooperatives:"
HigWand Telephone C09.pet'ative.;~ Inc., ;Ble(lsoe Telephone::. Cooperative Corporation, Inc., West Kentucky Rural
'itelephone Cooperative CorporaUbn, Inc., D,TC Communications, North Ce,ntral Telephone Cooperative, Inc., and
'irwin Lakes Telephone Coop'erati.1!e Corp.pration.



, '\\

granting a certificate of public convemence and necessity ("CCN") 'to Citizens

Telecommunications Company d/b/a Citizens Telecom ("Citizens'') to operate as a competing

- telecommunications service provider. The Order of the TPSC specifica]Jy adopted-the findings

-and conclusions in the Administrative Judge's Initial Order entered on May 30, 1996.2 The

Initial Order stated that the application of Citizens sought a CCN to offer "a full array of

telecomm1Ulications services as would nonnally be provided by an incumbent 10c,aI exchange

telephone company" on a statewide basis. Specifically, the Initial Order reflected that Citizens

agreed to adhere to TPSC policies, rules and orders and stated that "the two Citizens incumbent

local exchange carriers do not claim entitlement to the exemptions from competition contained in

T.C.A. § 65-4-201(d).,,3

On January 10, 2003, the TRA issued an Order Approving Merger which approved a

merger between Frontier Communications of America, Inc. ("Frontier") and Citizens. As a

result of this merger, Citizens' name was changed to Frontier.

On October 26, 2004, Frontier filed a Petition of Frontier Communications, Inc. for

Declaratory Ruling That It Can Provide Competing Services in Territory Currently Served by

Ben Lomand Rural Telephone Cooperative, Inc. ("Petition for Declaratory Ruling") in Docket

No. 04-00379. In its Petition for Declaratory Ruling. Frontier identified itself as a competing

local exchange carrier ("CLEC") and contended that it had statewide authority from th~ TRA to

provide tele'(3ommunications services based on the Order entered in TPSC Docket No. 96-00779.

Additionally, Frontier and Ben Lomand Rural Telephone Cooperative, Inc. ("Ben Lomand")

petitioned for and obtained TRA approval of an Interconnection Agreement dated August' 2,

2 Initial Order, Application ofCitizen~ Telecommunication... Company, d/b/a Citizens Telecom for a Certificate qf
Public Convenience and' Necessity as Competing Telecommunications Service Proviaer. TPSC Docket No. 96.
00779, p. 1 (May 30, 1996) ("Initial Order').
3 [d. at 3. '

2
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2004. Through its Petition for Declaratory Ruling and its Interconnection Agreement with Ben

Lomand, Frontier sought to compete in territory served by Ben Lomand. Ben Lomand

: responded to the Petition for Declaratory Ruling stating that Frontier did not have authority to

compete in Ben Lomand's service territory and moving to dismiss the action.

At a regularly scheduled Authority Conference on November 7, 2005, the panel in

Docket No. 04-00379 unanimously determined that Frontier does not have statewide authority

under its current CCN to pennit it to serve customers in Ben Lomand's territory~ The panel

found that Frontier, then known as Citizens, when requesting authority to provide competing

telephone service was granted statewide approval to provide a competing service only as

allowable by state law at the time. The 1996 TPSC Order did not extend Citizens' authority

statewide to enter into territories of small rural telephone carriers (less than 100,000 total access
,
I

lines) or cooperatives. The panel unanimously voted to dismiss the Petition for iJeclaratory

Ruling of Frontier on the procedural ground that Frontier was asserting a claim for relief which

could not be granted pursuant to the status of Frontier's current CCN.4 The :Authority's

dismissal of the declaratory petition did not address the merits of the statutory restriction

pertaining to competition within the tenitory ofcooperative telephone service providers.

On December 14, 2005, Frontier filed its Petition of Frontier Communications of

America, Inc. for Preemption and Declaratory Ruling ("Petition for Preemption") with the

FCC..1 The Petition for Preemption seeks an Order from the FCC that would overrule the

November 7, 2005 decision ofthe Authority in TRA Docket No. 04-00379, preempt Tenn. Code

Ann. § 65-29-102, and rule that Frontier may compete in the service territory of Ben Lomand. In

4 The Order Denying Petition ofFrontier Communications, Inc., reflecting the decision of the Authority in Docket
No. 04-00379, was issued on MarCh 8,2006., '
sIn Re.' Petition oj'Frontier Communications a/America, inc. for Preemption and Declaratory Ruling, Fce we
Docket No. 06-6 (December 14, 2005).

3
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its Petition for Preemption, which was filed with the FCC before the issuance of the Order of the

Authority in Docket No. 04-00379, Frontier asserts that Ben Lomand's motion to dismiss in that

docket was granted by the TRA "on the ground that state law does not permit the TRA to grant

authority for CLECs to serve territories served by telephone cooperatives."6

On February 21, 2006, during the comment period for FCC we Docket 06-6, the TRA

filed its Opposition ofthe Tennessee Regulatory Authority to Frontier's Petition for Preemption

and Declaratory Ruling ("Opposition to Petition for Preemption") with the FCC, effectively

intervening in that action. In its Opposition to Petitionfor Preemption, the Authority stated,

Frontier is not entitled to compete with Ben Lomand because Frontier does not
possess statewide authority under its [CCN] and has not sought approval of an
amendment to its eCN from the TRA for a grant ofsuch authority. The Petition
jor Preemption ofFrontier should be summarily dismissed on the ground that it is
not ripe for consideration because Frontier has not exhausted its remedies a~ the
TRA:' i

To date, the FCC has not rendered a decision on Frontier's Petitionfor Preemption.

TRAVEL OF THIS CASE

On June 20, 2007, Frontier filed its Petition ofFrontier Communications ofAmerica, Inc.

to Amend Its Cert~ficate ofConvenience and Necessity ("Petition to Amend CCN") requesting

amendment to its existing authority "to provide telecommunications service . . . in areas served

by telephone cooperatives, including territory served by [Ben Lo~and].,,8 On July 9, 2007, the

panel voted unanimously to convene a contested case proceeding and to appoint General Counsel

or his designee as Hearing Officer for the purpose of preparing this matter for hearing. On July

11,2007, Ben Lomand filed its Petition to Intervene pursuant to Tenn. Code Ann. §4-S-310.

On November 20, 2007~ the Hearing Officer issued a Notice ofStatus Conference setting

6 Petilionlor Preemption, p: 3 (D~pember 14,2005).
7 Opposition to P.etieion for Preemption, p. 1 (Febmary 21, 2007).
8 Petition to Amend r:CN; p. 1 (Juv.e 20, 2007).
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a status conference on December 5, 2007. On November 29,2007, the Intervening Cooperatives

each filed a petition to intervene. Thereafter. on December 3, '2007, the Intervening

'Cooperatives filed their Abeyance Motion, and on December 5, 2007, Frontier filed its Response

'to Ab(,yance Motion. During the Status Conference on December 5, 2007, the Hearing Officer

granted all petitions to intervene. Also during the Status Conference, the parties presented oral

argument on the merits of the Abeyance Motion for consideration by the Hearing Officer.

POSITIONS OF THE PARTIES

In their Abeyance Motion and in oral argument, the Intervening Cooperatives assert that

this docket should be stayed pending a resolution of Frontier's Petitionfor Preemption currently

before the FCC. They contend that the FCC Petitionfor Preemption and the Petition to Amend

CCN filed in this docket present substantially similar issues and request the same relief:

"preemption of state law pursuant to [47 U.S.C.] §253(a).,,9 The Intervening Cooperatives assert

that it is within the discretion of the TRA to suspend this docket, and that the TRA should
;

suspend to avoid rendering a decision that may potentially conflict with a ruling by the FCC on

the same or substantially similar issues involving the same or substantially the same parties.10

Additionally, the Int¢rven~gCooperatives contend that it is the customary practice of the

Authority to hold matters in abeyance when there is an open docket pending before it or another

tribunal with concurrent jurisdiction.11 They further contend that proceeding with this docket

while the FCC docket is pending does not serve the public interest, is inetlicient, and is a misuse

ofAuthority resources. 12 The Intervening Cooperatives further assert that holding this docket in

9 Abeyance Motion. p. 4 (December 3, 2007); 47 U.S.C. §253(a) states, "No State or local statute or regulation, or
Qfljcli State or local legaln;quirement, may prohibit or have the effect of prohibiting the ability of any entity to
rc;O\lide any interstate or intrastate telecommunications service."
old. at 5; See also, Transcript of S1atus C0nference, p. 15, 24 (December 5, 2007).

11, Abeyance Motion, p. .5-6 (December 3, ';2007); See also, Transcript of Status Conference, p. 23·24 (December 5,
2007).
r:tTranscript ofStatus Conference"p. 15 (December 5,2007).
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abeyance would not thwart the goal of the TRA and the State ofTennessee to foster competition

in the area of telecommunications.

. Finally, the Intervening Cooperatives assert that Frontier voluntarily decided to file its. ,

.Petition for Preemption with the FCC following the Authority's decision in Docket No. 04-

00379, despite a variety of alternative options, such as petitioning the Authority for
,

reconsideration of its decision, appealing the decision to state court, or petitioning the TRA to

amend its CCN as has been done in this docket.13 The Intervening Cooperatives argue that it

would be unjust to allow Frontier to pursue two identical actions simultaneously, and thereby,

avoid the consequences of its decisions in this matter. 14 "Having voluntarily chosen to pursue its

cause before the FCC, Frontier should not be afforded the opportunity to pursue the same or

substantially the same before the TRA until the conclusion ofits FCC petition."ls

While Ben Lomand has not filed a written response to the Intervening Cooperatives'

Abeyance Motion, and is not required under Authority Rules to file such a response, it did

present its position through oral argument during the Status Conference on December 5, 2007.

In, general, Ben Lomand supports the Abeyance Motion, and asserts that simultaneous

proceedings at the TRA and the FCC on the same action are unnecessary and may result in

.lnconsistent results;6 Ben Lomand asserts that the FCC action will direct what the 'J1R.A can do,

and thus, the proper course of action is to wait for the FCC to issue its mling on the Petition for

Preemptipn before moving forward in the current docket. 17

Additionally, Ben Lomand contends that the TRA would not be taking a position

.inconsistenfyvith its prior actions in Docket No. 04·00379 or statements made in its Opposition to

131d.
141d. at 25.
I'~ Abeyance Motion} p. 6 (December 3, 20m).
tli Tl7~SGriPt ofStatli& Coilfefep-ce~ p~lI6 (Qecember'5, 2007).
I~ rd. at 16117.
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Petition for Preemption were it to hold this docket in abeyance pending the res<?lution of the

Petition for Preemption by the FCC.18 Ben Lomand asserts that while the TRA may have

directed Frontier to file a petition to amend its CCN, it did not state that such a petition should be

filed while another similar docket is pending at the FCC. 19 Nevertheless, although no specific

citations to caselaw or TRA dockets are mentioned, Ben Lomand contends that a failure to stay

these proceedings while another action is pending would be inconsistent with TRA precedent.20

In its Response to Abeyance Motion and in oral argument, Frontier asserts that the

Abeyance Motion should be denied and its Petition to Amend CCN should proceed to resolution

before the Authority. While Frontier continues to assert that its CCN should be construed to

include the ability to compete within the territory of Ben Lomand, in light of the Authority's

decision in Docket No. 04-00379 and comments filed in opposition to Frontier's Petition for

Preemption with the FCC, Frontier now requests that the Authority approve an amendment of its

CCN.21 Specifically, Frontier states that the Authority's ruling that Frontier did not have

"statewide" authority in Docket No. 04·00379, and the TRA's opposition to Frontier's Petition

for Preemption citing Frontier's failure to exhaust available remedies before the TRA,

precipitated Frontier's request in this docket. Frontier asserts that a decision by the Authority to

h0ld this docket in abeyance would be wholly inconsistent with the positions previously set forth

lJ.y the TRA.22

L8 ld. at 17, 27.
19 lei. at 27.
20/d. at 26-27.
2~ Response to Abeyance Motion, p. 1-2 (December 5, 2007); see also, Trao8cript of Status Conference, p. 18-20
(pel::~mber 5,2007).' .
22 ;flesponse to;,Abeyance Motion, p. 2 (December 5, 2007); see also, Transcript of Status Conference, p. 20-21
(December 5, 2(07).
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Frontier acknowledges that the decision whether to hold the docket in abeyance is one

that falls squarely within the Authority's discretion.23 Further, Frontier contends that there is

little risk of inconsistent results should this matter proceed to resolution while the FCC docket is

pending. Frontier points out that should the decision of the TRA diverge from that of the FCC,

the FCC ruling would preempt or control. Therefore, ultimately, there would be no

inconsistency.24

Additionally, Frontier contends that granting the Abeyance Motion will delay competition

to the detriment of consumers, "in direct contravention of the pro-competitive policy adopted by

the General Assembly in T.C.A. §65-4-123.,,2S Frontier argues that litigation relating to its

attempts to compete in the territory of Ben Lomand have been ongoing. Further, its Petition jor

Preemption has been pending with the FCC for two years with no indication of when the FCC

may act.26 All the whi1e~ it is the consumers who are being deprived of the benefits of
,

competition. Frontier asserts that "the agency's overarching concern when we talk about

discretion ought to be pursuing competition, facilitating competition, doing whatever'can be done

in a regulatory environment to promote competition rather than facilitating the kind ofdelays that

are contemplated here [referring to the Abeyance Motion]."

FINDINGS AND CONCLUSIONS

The parties agree that the decision whether or not to hold,this matter in abeyance is one

of discretion. While conceding that the decision to stay the proceedings rests within the

discretionary authority of the TRA, the Intervening Cooperatives suggest that declining to stay

the proceedings under certain circumstances, such as those presented in this docket, may

23 ,Transcript ofStatus Conference,p. 20 (December 5, 2007).
24Id. at2L
25 Response /0 A,peyance Motion. p. 2 (December 5, 2007);
l~ld. at 2"3 (December 5,2007); see also, Tran.'lcript of Status Conference, p. 21-22 (December 5. 2007).
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constitute an abuse of discretion. 27 As support, they cite Wade v. Clower,28 F/o'rida Crushed

Stone Co. v. Travelers Indem. Co.,29 Baker v. Harrison,3o and Schwartz v. DeLoach,31 for the

premise that a refusal to stay a subsequent state court action when there is a pending federal

action involving similar issues and parties may constitute an abuse of discretion. Nevertheless,

these cases are from non-Tennessee jurisdictions, involve non-administrative bodies, and are

i
distinguishable on the facts. Thus, the Hearing Officer does not find these decisions

authoritative or controlling in this matter.

While the ultimate relief requested by Frontier in its Petition for Preemption and in its

Petition to Amend CCN may overlap, the Hearing Officer does not necessarily find that the issues

presented in those petitions to be identical. The Petition for Preemption includes a request that

the FCC preempt a Tennessee statute, Tenn. Code Ann. § 65-29-102. The Petitlon to Amend

CCN requests an amendment to or expansion of Frontier's current CCN to include the ability to

compete in the territory ofBen Lomand.

In support of its request to compete in the territory of Ben Lomand, Frontier asserts that

Tenn. Code Ann. §6S-29-10232 does not provide territorial protection, citing Attorney General

Opinion No. 90-83.33 Notwithstanding this assertion, Frontier further contends that just as the

27 Abeyance Motion, p. 5 (December 3, 2007). ,
28 Wade v. Clower. 94 Fla. 817(1927).,
29 Florida Crushed Stone Co. v. Travelers lndem. Co., 632 So. 2d 217 (Fla. Dist. Ct. App. 5th Dist. 1994).
3~ Baker v: Harrison, 445 S.W.2d 498 (Ark. 1969). '
31 Schwartz v. DeLoach, 453 So.2d 454, 456 (Fla. Dist. Ct. App. 1984) (2.1 decision) (Campbell, J., dissenting).
32 T.e.A. § 65-29-1:02 provides in relevant part, "Cooperative, nonprofit, membership cOIporations may be
ol'ganized under this chapter for the purpose of furnishing telephone service in rural areas to the widest practical
number of use.ts,pf sucl1 service; provided, that there shad be no duplication of service where reasonably adequate
telepho~e serviJ!,~, is aya~lable..."
33 Op. A~ty. Gen. NG. 90-83 stated, "The question of whether a particular area already has "reasonably adequate
telephone service" is an .issue to be resolved by the Tennessee Public Service Commission [pre-decessor to the
Tennes~e RegulatQ~ Au,.th(jFity~]; whIch has jurisdiction under T.C.A. §65-29-130 to establish a telephone
dpbp.Wative's t~rrithfialllOuridarieg and to resohre territQrial disputes arising between a telephone cooperative and
iAAIY.:·&her type.,;of p'eJ;S()~, cOfpor~ion, asilociation"or partnership rendering telephone service." 1990 WL 513064
(Tenn.A.G.)

9
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FCC determined Tenn. Code Ann. §6S-4-201(d)34 to be unenforceable as an unlawful prohibition

to competition,35 any territorial protection that may be statutorily granted to Ben Lomand in

Tenn. Code Ann. §65-29-I02 is preempted and prohibited by 47 U.S.C. §253(a). Frontier asserts

that Tenn. Code Ann. §65-2-I02 provides no barrier to its ability to compete in the territory of

Ben Lomand. This question is a matter offirst impression before the Authority.

When there is concurrent jurisdiction between a federal and state court or agency, leading

action by the federal court is not a foregone conclusion. The Sixth Circuit Court of Appeals has

stated that a federal decision-maker must engage in careful consideration of the principles of

abstention and issue exhaustion before proceeding,

Before deciding whether federal law preempts state law, federal court must
consider carefully whether it should abstain to allow state court to resolve
preemption question.36

Federal courts abstain out of deference to paramount interests of another
sovereign, and concern is with principles ofcomity and federalism.37

Courts decline to consider issues not raised before an agency because to do so
otherwise would "deprive the [agency] of an opportunity to consider the matter,
make its ruling, and state the reasons for its action.,,38

The appropriate.scope of review by the FCC following a decision on the merits by a state

administrative agency is an important distinction to be considered in this docket. While the FCC

34 T.e.A. § 65-4-201(d) provides, "Subsection (c) [regarding approval ofa eCN·to provide services subject to notice
and a hearing) is not applicable to areas served by an incumbent local exchange company [ILEC] with fewer than
100,000 total aecess lines in this state unless such company voluntarily enters into an interconnection agreement
with a competing ~elecommunicationsservice provider or unless such incumbent local exchange telephone company
applies for a certificate to provide telecommunications services in an area outside its service area existing on June 6,
1995."
35 See, In the Matter ofAVR. L.P. d/b/a Hyperian ofTennessee, L.P. Petition for Preemption o.rTenne,<;,~ee Code
Annotated § 65-4-201 (d) and Tennessee Regulatory Authority Decision Denying Hyperion's Application Requesting
Authority (0 Provide Service in Tennessee Rural LEC Service Areas. 1999 WL 335803 (F.e.C.), 14 F.e.c. Red.
11064 (l999), pet.forreh 'g dell., 2001 WL 12939 (F.C.C.), 16 F.C.C. Red. 1247 (2001) (hereinafterreferred to as
Hypen'on).
.1e1 GTE Mobilnet a/Ohio v. Johnson, III F.3d469, 475 (6111 Cir. 1997) (pet. for reh 'g den.).
371r:j. at481 (citing Quack.enbt[sh v;:'ilJ./l~tat¢ Insurance Co., 517 U.S. 706, 116 S.Ct. 1712, 135 L.Ed.2d I (1996».
38 Coalition for Government- ft:ocflrtmeilt v. Federal Prison Industries, Inc., 365 F.3d 435, 461 (61h Cir. 2004)
(citing Unel7,Jployment Comp.Comfh:"z,v. A.ragon. 329 U.S. 143, 155,67 S.Ct. 245, 91 L.Ed. (1946».
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preempted TeIUl. Code Ann. §, 65-4-201(d) and the enforcement of the TRA's order denying a

CCN in the Hyperion matter, it declined to direct the TRA to grant Hyperion's CCN Application.

Instead, the FCC remanded the matter back to the TRA for further consideration. In Hyperion.

the issue of the enforceability of Tenn. Code Ann. § 65-4-201(d) was appealed to the FCC only

after the issue was considered and ruled upon, on the merits, by the Authority.

The Authority dismissed Frontier's request for a declaratory ruling in Docket No. 04-

00379, never reaching the m~ts of the issue before it, because Frontier had not ~bllowed the

proper procedure as mandated by the FCC in the Hyperion matter. In its Opposition to Petition

'/or Preemption, the TRA asserted that the FCC should not rule on the Petition for Preemption

because Frontier had failed to exhaust its remedies before the TRA. Specifically, the TRA

asserted that Frontier did not have the requisite authority under its current CCN to compete with

Ben Lornand, and that Frontier had not sought amendment to or an expansion of its CCN to

include such authority. Frontier has seemingly now fbllowed the implication of the TRA by

tiling its petition for amendment to its CCN in this docket.

Therefore, because Frontier has now filed its petition to expand its CCN as suggested by

the TRA in its decision in Docket No. 04-00379 and its Opposition to Petition for Preemption,

and because the Authority aas not yet had the opportunity to consider the merits of Frontier's

fequested relief, the Hearing 0ffic~~ finds that the proceedings in this docket should hot be h¥ld

in abeyance. Nevertheless, as a decision by the TRA in this docket may affect or impact the

Petition for Preemption currently pending before the FCC, the Hearing Officer further finds that

before moving ahead with the pJSoceeding in this docket, Frontier must provide proper and

adequate notice to tire FCC in FCC we Docket 06-6 of the filing ofFrontier's Petition to Amend

CCN with the TRA and that Frontier has asked the TRA to proceed with this docket. Upon filing

11
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in this docket a copy of such notification to the FCC by Frontier, this docket shall proceed

forward with a procedural schedule, unless or until the Authority is advised by the FCC not to

proceed or the FCC rules upon the Petition for Preemption. In the event and depending upon the

nature of such objection or ruling by the FCC, the Hearing Officer may revisit this is~ue.

IT IS THEREFORE ORDERED THAT:

1. The Intervening Cooperath'es' Motion to Hold Case in Abeyance is denied.

2. Upon the filing in this docket of a copy of the notice submitted in the Federal

Communications Commission docket we 06~6 of the filing of the Petition of Frontier

Communications ofAmerica, Inc to Amend Its Certificate oj'Convenience and Necessity and that

Frontier Communications of America, Inc. has requested that the Tennessee. Regulatory

Authority proceed on its petition, this docket shall move forward and the parties shall thereafter

have seven business days (excluding weekends and holidays) to submit an agreed proposed

procedural schedule for consideration ofthe Hearing Officer.

12
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